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377er 182/Ref/15-16 Rf : 15.12.2015, 3fa
Arising out of Order-in-Original:182/Ref/15-16 Date: 15.12.2015
Issued by: Deputy Commissioner, Central Excise, Div: Kadi, A'bad-111.

34lcaaaf vi 4altar gi uar
Name &Address of the Appellant & Respondent

M/s. Cengres Tiles Ltd.

Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way :

'+[ffif "ffiqiR qjT '9:RlafOT~ :
Revision application to Government of India :

(1) €tr snr zgcn 34f@fu, 1994 l err oiafa Rt aarg Tf(:! 1'fPwlT cfi <ITT if~ tTRT <ITT
\:fq-tTRf cfi ~flll, ~ cfi 3ffilfff '9:Rlaror~ ·3lcR~- '+[ffif~- f@a iaau, zua f@mt, qtsft
1'/ftrc;r , m'rcr-=r tu aa, ira mrf, { fact : 110001 at 6lu ale;I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid:

(ii) ~ lJ@ ~ mfrr cfi 1W'@ if a fl zf aala fa#t qwsrm zn rlarr m fcp-xfr
rue7rt aw quern i m a via u mf ii, zu fa4 quern zn ugr ii a? ag fa#t au i a
fcp-xfr~ if "ITT lJ@ ~ >fFclurr cfi cITTA ~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to anothe·r factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(Gd) Tr are fa#t lg znrqr frrmfffii lJ@ LR m lJ@ cfi fctfrr:rrur if ~~~ lJ@ LR
~~cfi me cfi rrrlffi' it nd arg fan; zuq?faff ?&

(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(i) afe zrca a 'l_fTdFf fcpq f.AT '+fffif a are (ur zur per a) frnmr fcm:rr <Tm lJ@ "ITT I

(c) In case of goods exported outside India
payment of duty.

without
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ti" ~~ \30-IIG'i ~ '30-IIG'i ~ cf>~ cf> ~ \Jl1" ~~ l=fRl ~ ~ t; 3ITT"
~~ \Jl1" ~ tITTT ~ frr<Ff cf> ja1Rlcfi ~. ~ cf> m "CffITTf err ~ LR 7:lT
~ it fctro~ ("'i'.2) 19.98 tITTT 109 m~~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the pro1;1isions: of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '30-llcFI ~ (~) PJ4i-J1c1c11, 2001 cB" f.=n:r:r g cB" ~ FclPlfcfcc m ~
~-8 # qT ~ #, ~ ~ cB" >Im 3TTffi ~ ~ "ff (TR '1ffi cB" '4'lm ~-~ ~ '
378ta met at ?tat uRii are; sf 3me fqut ult aRel# er gr g. qT

~(,clj~~~ cB" ~ tTRT 35-~ # frrmmr cf5T cB" :fic1Fl rgd # vrr €tr-6 a1car at >Im
ft gt#t afezt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rfa3mr4a a er ugi ica vaa a Garaa zu Ga a st it a?a 2oo/- Q
tifR:r :fic1Fl Rt Grg it ursi icaa ya ala unr st fil 1000/- cB7" tifR:r :fic1R cBl"
GTg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

v#tar zyc, #ha 3nra yc vi hara 3ft#ta nnf@av # >Im 3fCfic;:r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€hr sq1 zc 3rf@fa, 1944 cB7" tTRT 35- uom/35-~ cB"~:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaor erin if@r ft mr v#tar yea, tu sari gyca vi tarn
34l#tr nrznf@raw 8t f@qgts f)fear he ci • 3. 3ITT. #. g, +{ f4cat at ya

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(g) saaffaa qRb 2 (1) a i sag 3rgr srarat #lt 3r@la, 3fiat #k md i#
ca, a#ta sqraa zgc vi hara r9tr +mraf@au (fr€) at uf?a fr f)f8a,
'1li3l-Ji:;lcillc; # 3TT-20, ~~ i31R:9c61 cbl-l!l\-3°-s, -mrrufr rfllx, '1li3l-JGlcilli:;-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) i€ta saa zgc(r@a) Pu1aft, 2oo1 a$t err 6 *~m ~:q--3 it frr~
fag 31gar 3rf1ta +nrnf@ravi a6t n{ 3r4ta f@4a or@ fcITT: 7fq- ~ cBl" 'qR fii fea
"GfITT ~ ~ cBl" "l-JTlT, &fi\rf cBl" "l-JTlT 3rR wm:rr Tf1TT ~~ 5 C1Rsf ."l!T ~ cpl--[ % qITT
~ 1 ooo/- #ha 3urft atf uef sar gycan at l=filT, &fi\rf cBl" l=filT 3rR wm:rr Tf1TT ~
~ 5 C1Rsf "llT 50 C1Rsf WP "ITT fil ~ 5000/- #ha haft alt uei sar zre t l=filT,
&fi\rf cBl" "l-JTlT 3ffi crJ1ll"llT Tf1TT ~~ 50 C1Rsf "llT ~~ % cr1TI -~ 10000/- ffi
3hut st#hi #l# Xi6Illcb -<ftix-cl'I! cB" rJ1l1 "ff ~1!511Fcl-ia ~~ cB" xtJq # ~~ cBl" \Ifm I "ll6
IV€ enl f@0ft 1fa ran~ fil'5f * ~ cBl" ~ cpf m ·,

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,~~~;·::,~~':;:~}P~0/- and Rs.10,000/
where amount of duty I penalty I demand I refund is upto 5 Lac(fi\[~ato-iSQ·tac,.and above 50 Lac
respectively in the form of crossed bank draft in favour oms,~Je~t~/t~~. branch of any

i. w? ya '
EEG to Ji/·.· ----------- ' ,, *"e·-,.~
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Trjbunal is situated . ;,;.,;

~~ ' .:' ~ ·"':1~-1'.
(3) <11'?. ~~ if ~ ~~ <ITT~ mm i m~~ 3TTcm cfi ~ tifrx:r <ITT :frnR~
in fha urar a1Reg z qzr a ha g; a fa frat qt arf a aa a fg zrenferf 37fl#tu
~cpJ" 1;(cP~m~ m<PI"< cpJ" 1;(cP~fclTT.lT vITill t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the ·Appellant
Tribunal or the one application to the Central Govt. As the case may be, iI, filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·n11raz yen 3rf@nm 497o zerr vizitf@era at~-1 a siafa feufRa fag 314er
arr mraa a I 3gr qenfenf fufu q@art 3rat a u@t #) vs If u
xti.6.50 #r 'Pl nrzaraazu zyca feae am st a1Rey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) z it iif@rmii at fir av4 ah fuii #t ail #ft em anaffa f@au \iTTdT %
uit fl zca, ala sq1a yea vi hara 3r4la urn@raw (arufRqf@) Pu, 1982 B
Rf8a at
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) m erea, hc4tr3a areavi #hara 3r41#hr ufrawr (ilia a ufr 34tiami i
a4tar 3na gr 3if@)fr , &&g #t err 39 a 3iaifafar(gin.-) 3f@0fu 2&(2; #r

,:) .
ziznr 29)Raia: o.,20%¥ _;n- cfi'r~~. fQ,Q, y cfi'r err3 a3iaifr aarssat sfra#t
·re&, arrffRr are qa-«trsrrmer3arf ?k, arffazr rt t- 3ra-ra am <fi'r .;rra)'~
art@lr2rfraraswv a a#f@at
#char3en reavihara# 3@"J@'" irarfcmr 'a'TQ' !ll'¥cn" 1f~ !lnfjt;r t

,:) ,:) . .
(i) qm 11 ~ t" 3ra-ra fa!ltfrft:r ~
(ii) ~ am <fi'r z;ft' ~ dJ'tilc, ~

(iii) ~ am ~;qa-uaJl t- fo!rm:r 6 t-~ a<t" ~

-» 3rataarfzr fas ura ,aura fa=fr«i. 2) 3rf@0fun,2014h 3car qa fa@tar4#hr ,f@rat#
Gar faarat zrn 3rsff vi 3rutatarr{iztt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further· that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) z an2r#4frar4nfawragr szi aream ~lV<t>m awe Raa1fa ztatair far a¢ ~n;:cli"

'iji' '10% mrarartR'ail szi±aavg faa 1R.a ot cr.r ?;"Os 'iji' 10% m@laf tR'~ -;;rnrcl1c'ft ~ I
2 2

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or dyiy-q,r.1~g,enalty are in dispute, or
penalty, where penalty alone is in dispute." /:;;~::s_~-;:_;~~~
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ORDER-IN-APPEAL

V2(69)84/Ahd-III/15-16

MIs. Cengres Tiles Limited, S. No. 1178/2, At & Post Nandasan, Taluka Kadi,

District Mehsana, North Gujarat,[for short - 'appellant] has filed this appeal against OIO No.

182/Ref/15-16 dated 15.12.2015, passed by the Deputy Commissioner, Central Excise,

Kadi Division, Ahmedabad-III Commissionerate[for short - 'adjudicating authority].

2. Briefly stated, vide the aforementioned OIO, the adjudicating authority has

rejected the refund claim of Rs. 84,106/-, filed by the appellant. The refund was filed on

the grounds that excess amount was reversed/paid by them in respect of an audit objection

[Revenue Para 6 of Service Tax Audit Report No. ST:45/2014-15] raised by the

department. The adjudicating authority while rejecting the refund, held that the appellant

had failed to prove that the amount sought as refund, was paid in excess.

3. The appellant feeling aggrieved, has filed this appeal on the grounds that there

was no requirement to produce copies of invoices; that they wish to rely on the case laws of

Suncity Alloys P Ltd [2007218)ELT 174], P P Suresh [2012(283) ELT 353] and Shree

Simanclhar Enterprise [2012(283) ELT 369]; that the rejection is on account of a biased

mind.

4. Personal hearing in the matter was held on 10.12.2016. Shri Nilam Shah,

authorized person, appeared on behalf of the appellant and reiterated the arguments made in

the grounds of appeal. He also. filed additional submissions during the course of hearing,

wherein the following averments were raised:

• excess amount paid may be refunded; and
• worksheet has been submitted to prove that excess amount was reversed.

5. I have gone through the facts of the case, the grounds of appeal and the oral

averments raised during the course of personal hearing.

6. The issue to be decided is whether the adjudicating authority erred in rejecting

the refund, as is being claimed by the appellant.

7. The appellants averment is that they had reversed 12% instead of 6% and

therefore, had filed a refund claim of 50% of the excess amount reversed along with interest

on the said amount which is deposited with the Government. On going through Revenue

Para 6 of the Service Tax Audit Report, supra, it is evident that the appellant was also

engaged in trading activity which was exempted; that since they had not maintained

separate records in respect of use of input service for dutiable and exempted goods, they

were required to reverse the credit availed. /~«~"-~',?''~ i
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5. V2(69)84/Ahd-lII/ 15-16

8. The audit report does not speak as to whether the entire credit so availed in

respect of input service was reversed or whether, as per Rut6 f de CENVAT Credit

Rules, 2004, the amount paid was a percentage of the amount of value of clearances of

exempted goods. The worksheet submitted does not throw any light on this primary aspect.

If the entire credit so availed was reversed, the question of refund does not arise, since there

is no excess amount involved. However, if 12% of the value of exempted goods is what

was reversed, as is claimed by the appellant, the refund claim needs to be examined on

merit. There is, however, no discussion about this fact even in the original order.

9. For fonning an opinion, it is imperative that there is clarity in facts. There

0

is, however, ambiguity in respect of primary facts, as is pointed out above. In-fact the

refund stands rejected on the grounds that the appellant has failed to prove that that the

amount sought as refund was paid in excess. There is no further discussion on the matter.

Natural justice requires that the orders issued are speaking and reasoned decisions, more so

when the order to be passed is an appealable order.

10. In view of the foregoing, the original order dated 5.12.2015 rejecting the refund

filed by the appellant is set aside and the matter is remanded to the adjudicating authority

with a direction to clarify the facts as mentioned in paras, supra. The appellant is directed

to provide all the documents called for by the adjudicating authority. It is also incumbent

on the adjudicating authority to address all the issues raised by the appellant before

deciding the issue. While remanding the matter, I rely on the case of Mis. Honda Seil

Power Products Ltd [2013287) ELT 353]. The appeal is disposed of accordingly.

11. 3r41aai artRra 3r4i ar fart 3qhaa far arar &l
11. The appeal filed by the appellant stands disposed of in above terms.

o
saw.
(3Fr gin)

37rz1a (3r4tr -I)
2

(Vit Lukose)
Superintendent (Appeal-I)
Central Excise
Ahmedabad

Date : 2..3.12.2016
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BY R.P.A.D.

To,

MIs. Cengres Tiles Limited,
S. No. 1178/2,
At & Post Nandasan,
Taluka Kadi,
District Mehsana,
North Gujarat

Copy to:

I. The ChiefCommissioner, Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III.
3. The Deputy/Assistant Commissioner, Central Excise Kadi division, Ahmedabad-Ill.
4.hie Additional Commissioner, System, Central Excise, Ahmedabad-III.
8 Guard File.

. 6. P.A.


